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Editorial 


The model judiciary article to provide a unified jydicial system for the 
typical state which was published in the JournaL (February, 1920) was submitted 
to the state constitution committee of the National Municipal League at the annual 
meeting of the league held in Indianapolis in November. Mr. Charles Evans 
Hughes, the president of the league, is a member of the committee and participated 
in its session, as did also such eminent authorities on civics as Mr. Richard §. 
Childs of New York and Professor Augustus R. Hatton of Cleveland. 

The committee gave its tentative approval to the draft as published, but 
authorized some slight additions. The alternative provisions to adapt the plan to 
the needs of states having intermediate appellate courts will be amplified and there 
will be a note on the selection and retirement of judges which will present sugges- 
tions which may meet the needs of diverse traditions. 


The league is making progress with its model constitution and should complete 
the draft within the next two years. 





The study of law will probably receive a marked stimulus as the result of 
recently published reports concerning the fees allowed counsel in an Illinois court 
which was called upon to construe the terms of the Marshall Field will. These fees 
make a total of $960,000. But the stimulation given to bar candidates and the 
impression created in the public mind concerning courts and lawyers will be any- 
thing but wholesome. In view of which it appears appropriate to suggest that the 
fortunate lawyers in the will case can ease their consciences measurably by contrib- 
uting to judicial reform and legal aid, to the end that justice may be kept within 
reach of the folk who ultimately pay the bills. 





In commenting upon the election of judges to Detroit’s new criminal court 
the Free Press of that city, about two weeks before the recent general election, 
published the following: 

If either Keidan, or Marsh, or Cotter or Heston fails of election a victory 
will be celebrated by the element in the community that gives aid and comfort 


to holdup men, to house-breakers, to the bosses of the red light district, and 
to the force of lawlessness and uncleanliness generally. Do you want that 


thing to happen? 

It will interest our readers to learn that the judges named, who have made 
the most remarkable record ever known in an American criminal court, appear 
to have been elected. Judges Keiden, Cotter and Heston had easy work of it, 
but Judge Marsh was given on the official returns a margin of less than one 
thousand votes. A recount ensued and at the time this note is written his 
chances for winning appear very good. The form of the ballot permitted of 
plumping votes for or against any given candidate. Judge Marsh was made 
the target of all opposition. He had the tactical disadvantage of having collected 
substantial fines from about three hundred citizens every day for seven months, 
sitting in the automobile court. If Keiden and Marsh, the new judges of this 
court, had not been appointed in the first instance the public would probably 
have had no opportunity to acquire their services. A measure of appointment 
appears to help materially in offsetting the disadvantages of electing judges. 
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Jury Trials as Melodrama 


Baseball is not a recreation, but a form 
of drama. It is in fact America’s native 
contribution to the oldest of the arts. With 
only one per cent, or perhaps one-tenth 
of one per cent of the ‘persons involved 
taking an active part in the exercises it is, 
of course, absurd to refer to baseball as a 
sport. It has all the other aspects of the 
drama. Especially has it the one great 
basic factor of drama—the combat be- 
tween good and evil; good, represented by 
the home team; evil, represented by the 
visiting team. In a successful staging of 
this primitive drama, the forces of good 
and of evil alternately prevail, but good 
is expected somehow to triumph in the 
ninth inning. That other necessary ele- 
ment of drama, which is non-essential to 
sport, suspense, is inherent in baseball. 
Then there is the seesawing of the emo- 
tions. First all the virtuous (meaning 
the supporters of the home team) hunger 
and thirst for mighty slugging; if not a 
three-bagger then a base hit; but if not 
even a base hit, then at least a base on 
balls. And all this time there is a craving 
for confusion to the forces- of evil; may 
they muff the ball and throw wild. A mo- 
ment later and all is changed; now virtue 
is on the defense; the triumph of good de- 
mands clean fielding and accurate throw- 
ing. Strength to the arm of the pitcher. 
Let there be no hits. Strike *em out! 
And so it goes, with suspense sustained to 
the dreaded and hoped for ninth. 

Roscoe Pound, in one of his illuminat- 
ing analyses of judicial procedure, has 
pointed out that for a long time the only 
drama that a goodly share of the Amer- 
ican people witnessed was the jury trial. 
Court is in session in the typical county 
seat town. The “rigs” lined up around 
the courthouse square testify to the pres- 
ence of people from every village and 
township. Some are present as actors 
(O beatific réle) and some as spectators 
only. For days and days the drama un- 
folds. Good and evil are represented now 
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by one set of actors, now by another. The 
play has many acts, like a Chinese melo- 
drama. It has not the unity of time, 
place ané persons which baseball has, but 
it has a dark and gripping hatred as a 
foil to virtue’s fearsome adventure. Neigh- 
bor is strugglirig against neighbor, kins- 
man against kinsman. The stakes are 
high, for fortunes may change hands on 
the word of a witness or the artful ma- 
chinations of forensic orators. Hearts 
may be broken by the vote of a jury. 
Families may be disrupted, neighborhoods 
involved in feuds, or perhaps most hor- 
rible and most seductive of all dramas—a 
fellow being may be condemned to die. 
There is no doubt that very generally 
throughout the country, for several gener- 
ations, trials at law satisfied the natural 
human craving for melodrama. At least 
jury trials did. Nobody ever saw the 
courtroom crowded during a chancery 
hearing. In the jury trial everything was 


.brought down to the intelligence level of 


the ordinary half-educated, idle spectator. 
It was good drama for it was realistic. 
The actors were no mere marionettes. 
They exulted when they won verdicts and 
they suffered genuinely when they lost. 


It’s a cold and dispassionate opinion 
that sees in all this “a training in citizen- 
ship.” The jury trial has been a sad 
fiasco if its function has been to train citi- 
zens in civic duty and legal rights and 
obligations. But as a source of amuse- 
ment when other thrillers are scarce, it 
has been a great success. 


A gratification of the instinct for drama 
and entertainment is a part of every com- 
plete social environment. Fortunately 
other devices than trials at law have been 
found to meet this natural craving. Bul 
the jury trial has come to occupy so large 
a part in trial procedure that it persists 
through its own inertia. Seen as a form 
of drama one comes to understand better 
the nice balancing of procedural rights 
which were worked out, the rules tending 
to make it an all-star cast, the alternation 
of the forces of good and evil, and the 
exquisite prolongation of suspense. 














Wisconsin’s Board of Circuit Judges 
Considerable Measure of Unification Achieved—Judges Impressed by 


Their Obligation to 


The many articles in the JourNAL on 
the subject of the unification of courts 
seem clearly to demonstrate the desirabil- 
ity of reformation to that end. But so 
far comparatively little has been accom- 
plished along that line. Such unification 
as has been effected has been that of a 
particular city court or of a particular 
court in a county containing a large city. 
In no instance has the unification of all 
the courts of a state been effected; nor 
has complete unification, in name at 
least, of any trial court of state-wide juris- 
diction been accomplished. 

Amendment of the state constitution 
is necessary for the establishment of a 
unified system of all state courts. Per- 
haps complete unification of the nisi prius 
courts of state-wide jurisdiction cannot 
be accomplished without such amendment. 
The amendment of a state constitution in 
any respect is a slow process, and amend- 
ment to establish or to authorize legisla- 
tion to establish a unified system of courts 
is all but hopeless. Thus difficulties of 
adoption seem practically to limit com- 


plete unification to local courts composed - 


of branches or presided over by several 
judges. But much may be done by legis- 
latures towards unification of constitu- 
tional courts of even state-wide jurisdic- 
tion, and it is the purpose of this article 
to show what has been accomplished along 
this line in Wisconsin. 

In this state the Circuit Court is the 
nist prius court of®* general jurisdiction 
established by the constitution. The con- 
stitution originally established five of 
these courts, each with a single judge. 
The legislature was given power to 
change the boundaries and increase the 
number of circuits. The number has 
been increased from time to time as ju- 
dicial work increased. When Milwaukee 
County so increased in population that it 





* By Judge Chester A. Fowler, of Fond du 
Lac, Chairman of the Board of Circuit Judges. 


Serve Entire State* 


became impossible for a single judge to 
perform the work of its Circuit Court the 
constitution was amended to empower the 
legislature to provide additional judges 
for circuits consisting of a single county 
with a population of 100,000 or over. 
Under this provision the Circuit Court of 
Milwaukee County is now composed of 
six branches, each with a presiding judge. 
Under the constitution any circuit judge 
may preside over any Circuit Court in the 
state or over any branch of a Circuit 
Court, with the same powers as the judge 
of that circuit or branch. The total num- 
ber of circuit judges within the state is 
now twenty-five. 


’ During recent years the growth of cer- 
tain cities and the settlement of sparsely 
inhabited counties so increased the work 
of certain circuits that it could not be 
handled by a single judge. Effort was 
made to provide a remedy by creating new 
circuits. By this means a particular situ- 
ation could be relieved, but the constitu- 
tional requirement that circuits be 
bounded by county lines and consist of 
contiguous counties made it impossible to 
equalize the work of the different circuits. 
Some judges were greatly overburdened, 
while others had not enough to do fully to 
occupy their time. There were enough 
judges easily to do the work in all the cir- 
cuits if the time of all could be utilized. 

The avoid the necessity of creating new 
circuits and to provide a method of uti- 
lizing the spare time of the circuit judges, 
to relieve congested conditions, the legis- 
lature of 1913 created the Board of Cir- 
cuit Judges. The original act did little 
more than provide for annual meeting of 
all circuit judges, at public expense, and 
impose upon them the duty of adopting 
such rules and regulations as they “should 
deem advisable to promote the administra- 
tion of the judicial business of the circuit 
courts of the state.” Subsequent legis- 


101 





102 


latures have considerably amplified the 
act by incorporating specific provisions cal- 
culated to provide means of effectuating 
the primary purpose. The statute now 
specifically provides that the board “shall 
elect a chairman whose duty it shall be to 
expedite and equalize so far as practicable 
the work of the circuit judges. The chair- 
man shall request judges whose calendars 
are not congested to assist those judges 
whose calendars are congested. Every cir- 
euit judge shall report monthly, and every 
clerk and reporter of a circuit court shall 
report when requested, to the chairman 
such information as the latter shall request 
respecting the condition of judicial busi- 
ness in the circuit of such circuit judge.” 
It is made the duty of every circuit judge 
to comply with the request of the chair- 
man to perform work outside his own cir- 
cuit, unless the chairman shall thereafter 
relieve him from its performance. In case 
of a vacancy in a circuit, or in case a judge 
is unable on account of accident or ab- 
sence, sickness or disability to call another 
judge into his circuit, the chairman is re- 
quired to designate a judge to hold the 
terms of court in the circuit during the 
period of the vacancy or disability. It is 
made the duty of the chairman to secure 
assistance in a circuit whenever for any 
reason he is requested by the local judge 
to do so. 


Pursuant to the statute creating the 
board the judges of the state have met 
annually. The chairman has been able to 
provide assistance whenever called upon. 
Upon his request judges have held court 
outside their circuits for consecutive per- 
iods as long as six weeks at a time. In no 
circuit except that of Milwaukee County 
is the work of the court at all behind. At 
least two terms a year are held in each 
county and, generally speaking, cases are 
determined within six months from their 
commencement. 

In Milwaukee County the court is a year 
and a half behind on its work, but that 
is an unusually good situation for a 
county of 700,000 inhabitants, and there 
the judges are steadily, if somewhat too 
slowly, catching up with their calendars. 
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And it would be entirely feasible for the 
chairman, were there a request or any 
pressing occasion therefor, to provide suf- 
ficient assistance in that county to bring 
the court calendar up to date within six 
months. 


A System of Assignment 


The system has been helpful in other 
ways than relieving congested calendars. 
During the complete disability of one 
judge for four years the chairman provided 
for the holding of all terms of court and 
the transaction of all business within his 
circuit, comprising five counties. Help has 
been provided during short periods of dis- 
ability of other judges. The chairman is 
often called upon to procure a judge to 
try a particular case which the local judge 
does not want to try because local ques- 
tions or situations are involved, or which 
he is disqualified from trying because of 
the filing of an affidavit alleging preju- 
dice. In Wisconsin the filing of such an 
affidavit requires the sending of the case 
to a county of an adjoining circuit or the 
calling in of an outside judge to try it. 
In most instances it is preferable to call 
in a judge rather than send away the case. 
While the local judge may act without the 
intervention of the chairman, he is often 
embarrassed in so acting for the reason 
that, the invited judge being under no 
obligation to comply with his request 
assistance is not always readily procurable 
unless the invited judge receives service in 
return, which the judge requesting assist- 
ance may not be able to give; or because 
he may be subjected to criticism for pro- 
curing a judge other than one desired by 
the parties or one of them. Thus many 
cases that formerly would have been sent 
away for trial are now retained to be han- 
dled by an outside judge sent in by the 
chairman. While much of the assistance 


procured by the chairman might have been 
procured without his aid, the fact is that 
there is now much more assistance ren- 
dered than was rendered before the crea- 
tion of the board. Now the procuring of 
assistance whenever desired and for what- 
ever reason is a matter of right to the 
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judge asking it, and the matter of render- 
ing assistance at the request of the chair- 
man is a matter of obligation and duty, 
while formerly it was merely a matter of 
favor and convenience. Judges are more 
disposed to demand rights of the chairman 
than to ask favors of their brother judges. 
Formerly certain judges frequently found 
it impossible to get outside judges to come 
into their circuits and were thus compelled 
to send away for trial cases that should 
have been tried where brought. Moreover, 
the procuring of assistance may as a rule 
more properly be done by some single au- 
thority than by the local judge. Some 
judges are more acceptable than others. 
Those most acceptable are most likely to 
be called upon by the local judge. If free 
with their service such will give more than 
their share of outside assistance. The sin- 
gle authority can call on those not likely 
to be called by the local judge, who in 
making a request is prone to comply with 
the wishes of the attorneys in the case to 
be tried, and thus equalize the outside 
work. He is also for a similar reason 
better able and more likely to select the 
judge best suited to the particular work 
to be done. 


The mere association of the judges at 
their annual meetings has proved of great 
advantage in promoting the administra- 
tion of judicial business. Matters of pro- 
ceedure and methods of conducting busi- 
ness are discussed and views and experi- 
ences are exchanged. Because of the 
acquaintances and feelings of mutual 
regard that have been established between 
judges who would otherwise have remained 
practical or complete strangers, aversions 
to asking for help have been overcome and 
more free and generous dispositions to- 
ward granting it have developed, with 
the result that exchange of work and ren- 
dition of service directly between judges 
have greatly increased. Practice and pro- 
cedure have become practically uniform 
throughout the state. Lawyers going to 
distant circuits to conduct court business 
are as much at home as when practicing 
in their own circuits. At the meetings 
many proposals for statutory changes in 
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matters of practice have been discussed 
and such as have been considered worthy 
have been recommended to the legislature, 
with the result that several highly impor- 
tant ones have been enacted. 


Judges Become Less Parochial 


It is not intended to give the impression 
that the fact that the circuit courts of the 
state are everywhere practically up to date 
with their work is due entirely to the crea- 
tion of the board of judges. There was no 
little co-operation of judges before the 
board was created, mostly between judges 
of contiguous or closely connected circuits. 
But the creation of the board has greatly 
increased this co-operation and so extended 
it that it is now state wide. The law has 
explicitly declared that the duty and obli- 
gation of the judges are to the state, and 
are as much to serve outside as within 
their circuits. Perhaps this was impliedly 
true before the creation of the board, from 
the consideration that the judges were all 
state officers drawing their salaries directly 
from the state. But if so, some of the 
judges failed to appreciate it, or if they 
did were less prone to act upon it than 
they now are. The operation of the law 
has demonstrated that it provides a prac- 
tical and sufficient means to effect its pur- 
pose to equalize the work of the circuit 
courts and advance it wherever it fell be- 
hind. Administration of the law practi- 
cally has made, and is capable of fully 
making, the circuit courts of the state in 
effect a unified court—that is a single 
court instead of a large number of distinct 
courts each only concerned with its own 
business, whether much or little, hard or 
easy, delayed or apace. The plan is be- 
lieved worthy of adoption elsewhere. Ex- 
President Taft, in the course of an address 
in which he mentioned some of the short- 
comings of courts, expressed approval of 
it and commended its general application 
as a means of overcoming the most com- 
mon one. He was most enthusiastic in its 
favor, and saw in its ‘great promise of 
relief from the delays and burdens of con- 
gested calendars. 











Model Short Procedural Act 


New Principle Invoked for Solving a Problem Frequently Presented 
—Legislature Asked to Approve Fundamental Principles 
and Direct Supreme Court to Make Rules 


Procedural reform is again attracting 
attention in a number of states. During 
the war and immediately after there was 
little opportunity for advancing this cause 
in any state. The American Judicature 
Society has made a substantial contrib- 
ution to the sources of procedural reform 
through its schedule of rules appearing 
in Bulletin XIV. At the time this work 
was begun and later when the first sub- 
mission of about half of the schedule was 
made in Bulletin XIII, the Society as- 
sumed that the work would involve also 
the drafting of a “short practice act.” 

The whole idea of procedural reform 
is now inseparably attached to the prin- 
ciple of control of all but the funda- 
mentals of procedure through rules made 
by judges. It has been assumed for a 
long time that the rule-making power 
should be expressly conferred by statute 
and that the legislature should lay down 
the fundamentals, leaving to the courts 
the more detailed and technical work of 
drafting rules in consonance therewith. 

The Judicature Society rules are based 
on the theory of the rule-making power, 
but when the schedule had been completed 
the Society did not prepare a “short prac- 
tice act,” the reason being that under the 
theory of the schedule, which was made 
auxiliary to the judicature, or court or- 
ganization, act a short practice act seemed 
quite unnecessary. Any state prepared 
to go to the length of court reorganization 
and consolidation would be certain to con- 
fer rule-making power of an extensive 
nature, and this would take care of the 
entire subject of procedure. The legis- 
lature would presumably retain its ulti- 
mate control, involving power to rescind 
any rules at will. That this theory was 
sound is evidenced by the draft judicature 
act of the Oklahoma State Bar Associa- 
tion (JOURNAL, A. J. S. III, 6). 


Another reason for the choice made at 
that time was that it seemed quite impos- 
sible, from the larger point of view af- 
forded by the principle of unification of 
the structure of the judicial system, to 
pick out certain sections and give them 
special signifi¢ance as legislated rules, out- 
side the scope of the rule-making power. - 
So the short practice act was temporarily 
dropped. " 

It is evident, however, that from the 
standpoint of the state which proposes to 
embark upon procedural reform without 
thorough court reorganization, a model 
act conferring the rule-making power, and 
defining its scope, has great potential use- 
fulness. Having this in mind the Society 
has recently approached the subject from 
this angle and now offers an act intended 
to meet this need. 

To begin with it may be noted that the 
frequently used term, “short practice act” 
is not sufficiently broad, but should be re- 
tired in favor of the. term “short pro- 
cedural act.” Such an act accomplishes 
two: things; it confers the rule-making 
power and it restricts this power to certain 
channels. Such is the general nature of 
acts already well known, of which the 
New Jersey Short Practice Act, 1912, is 
a good example. (JOURNAL A. J. 8S. 
IV, 3). 

In drafting the short procedural act 
which follows a new theory has been 
adopted. It is that the legislature should 
direct the rule-making power to meet cer- 
tain specific needs and should lay down 
the principles to govern the rules, leaving 
to the responsible judges the technical 
work of developing these principles 
through appropriate rules. The idea ap- 
pears to be a new one. It recognizes the 
fact that legislatures are reluctant to con- 
fer broad rule-making powers with only 
a guess as to what will eventuate. It also 
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meets the objection to such a grant which The proposed short procedural act fol- 
arises In a state where the power is con- lows. Criticism of it in both substance 
ferred but is not acted upon, owing doubt- and form is invited. Members of the 
sae to “> ay" ef supreme courts are Society are also asked to bring the draft 
sy and ere Sow to Scout NOW TeEpOM- +, the attention of lawyer legislators in 
sibilities. It also absolves the legislature states im. which theme ie live intone 2 

from the danger of disintegrating wrangles i hid te te on m 4 “yo x 
over details of practice and procedure, al- that . di a aa Aes yore 
ways a fruitful source of disagreement. ite . ; ne f ‘ a sg aia 
It should be much easier to obtain agree- I . oa! yr “= sgh a . 
ment on principles. Then if the supreme x oa states some of these categories 
court disappoints the legislators in respect “#V° been for a song time on an entirely 
to particular rules there is abundant op- satisfactory basis. With respect to them 
portunity for legislative interference. It the rule-making power is all that is re- 
would seem also to meet any difficulty quired to meet future contingencies. If 
which might otherwise arise from diffi- it is desired to lay down hard and fast 
dence on the part of the court, for a clear rules on any subject they can be embodied 
duty to act is imposed. in a third part to be added to the bill. 





Short Procedural Act 
PART I 
SUPREME COURT TO MAKE RULES 


1. The rules of civil procedure and practice in this state shall be such rules 
as may from time to time be adopted by the Supreme Court of this state in the 
manner appropriate for rules of court; provided that 


(a) The rules adopted during any biennium prior to the meeting of the 
legislature shall be submitted on behalf of the court by the attorney 
general to the legislature, and any rule repealed or amended by the 
legislature during such session in the usual manner provided for bills 
intraduced in the legislature shall thereupon be deemed to be repealed 
or to take effect as amended; and 


(b) The rules so adopted by the Supreme Court shall not be inconsistent 
with any of the terms of this act; and 


(c) ‘The Supreme Court may prescribe and employ a method for publicly 
taking the opinion of the inferior courts of this state or of the members 
of the bar or of citizens generally, with or without public hearing and 
argument, before proceeding to the adoption or amendment of any such 
rules. 


2. The rules of civil procedure and practice in force at the time when this 
act takes effect shall continue and remain in force until such time as they may be 
superseded by rules made by the Supreme Court. 


3. The rules so adopted or amended by the Supreme Court shall include 
the subjects, among others, enumerated in Part II of this Act, and shall give effect, 
as nearly as may be to the fundamental principles set forth in Part II of this Act. 
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PART II 
GENERAL PRINCIPLES 
1. Actions 


All forms of actions are abolished except as may be provided in such rules. 


2. Parties 
Joinder of all persons in whom or against whom any right to relief is alleged 
to exist may be permitted to the fullest extent consistent with fairness to all 
parties. 
8. Joinder of Claims 
The joinder of several claims in the same action may be permitted to the 
fullest extent consistent with fairness to all parties. 


4. Venue 

Provision shall be made 

(a) For commencing actions in the county where the defendant or one of 
the defendants resides, has a place of business or is regularly employed, or did 
reside at the time when the claim arose, or by leave of court elsewhere, as may 
be consistent with fairness in specific classes of cases ; 

(b) For commencing actions in the county in which land or chattels, the 
property of the defendant, or one of the defendants, or the subject matter of the 
claim, may be found; 

(c) For protection of the interests of any co-defendant who does not reside 
in the county where the action is commenced, nor maintains an office or regular 
place of business nor is regularly employed therein. 

(d) For the transfer of an action from one county to another when it shall 
appear that a co-defendant against whom no right to relief exists has been joined 
in order to commence the action in the first named county; 

(e) For the transfer from the county in which an action is properly brought 
to another county where the parties so agree; or in case of prejudice or other 
reason where the interests of justice so demand. 


5. Notice of Action 
The action may be commenced by a summons or by a notice in brief and untech- 
nical language. 
6. Complaint 
The complaint shall contain a concise statement of the ultimate facts upon 
which relief is sought. 
7. Service 
Service may be either personal or substituted, by mail or by publication or 
otherwise, on such conditions and with such special variations as may be appro- 
priate to different classes of actions and of parties. 


8. Notice of Defense and Default 
A notice of defense may be required where it is intended to defend the action, 
and a procedure in default may be provided where no notice of defense is filed. 
9 Answer 
The answer shall state concisely the ultimate facts on which the defendant 
relies. 
10. Counterclaims 
Provision shall be made for the filing of counterclaims and answers. 
11. Reply 
Provision shall be made for replies and further pleadings where necessary. 
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12. Interpleader 
Provision shall be made for interpleader proceedings for persons whose inter- 
ests require such protection. 
13. Third Party Notice 
In order to relieve a defendant from the necessity of resorting to other liti- 
gation provision shall be made for notice to a third party alleged to be subject to 
contribution, indemnity, subrogation or similar liability, so that the question of 
such liability may be adjudicated in the pending action. 


14. Declaratory Relief 

Provision shall be made for proceedings to obtain a binding declaration of 
rights of parties on a matter in controversy, before breach committed or wrong 
done. 

15. Rules of Pleading 

Provision shall be made for the contents and form of pleading, the filing and 
delivery thereof, and the statements of claims, defenses and denials; all with a 
view to clarifying the issues, avoiding needless technicalities, and of minimizing 
the time required for reaching and determining the merits of the controversy. 

16. Issues of Law 

A simple, direct, flexible and speedy mode shall be provided for raising, 
arguing and determining any issues of law arising out of the pleadings, either by 
motion, or by admissions, or otherwise, and either before, in or after the answer. 

17. Particulars 

Provision shall be made for the furnishing of further and better particulars 
of the matter alleged in the pleadings where necessary for fair and speedy dispatch 
of the controversy. 

18. Amendment 

Ample provision shall be made for amendment of any pleading or other docu- 
ment in the cause at any stage to the end that the real matter in dispute and all 
matters in the aetion in dispute miay be, as far as possible, completely and speedily 
determined in a single proceeding. 

19. Motions 

Provision shall be made for the prompt hearing and disposition of motions, 

oral or written, at any stage of the cause. 


20. Assessment of Damages 
Provision shall be made for the assessment of damages, after an interloc- 
utory judgment by default or otherwise, without a jury, where a jury trial is not 
demanded. 
21. Inspection for Discovery 
Provision shall be made 
(a) For the inspection before trial, by either party or by witnesses, of docu- 
ments, chattels, or premises in the control of any other party or any third person, 
so far as may be useful more speedily and accurately to ascertain the facts or pre- 
pare for proof thereof, and on such terms as may be just; and 


(b) For such auxiliary measures, as photographs, samples, or the like, as 
may be necessary to effect the same general purpose; and 


(c) For the physical examination of a party to the cause wheré necessary 
to the determination of the facts in a case on such terms as the court may pre- 
scribe; and 


(d) For the exhumation of any corpse where necessary to the determination 
of any issue in a case. 
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22. Examination for Discovery 
Provision shall be made for the examination before trial of any party to 
the case, upon demand by any other party, for the purpose of ascertaining the facts 
or of preparing for proof thereof, and on such terms as may be just. 


23. Judgment Upon Discovery 


Provision shall be made for examination and summary judgment where war- 
ranted by the law and the facts after notice of defense is filed in an action for a 
liquidated sum, or for possession of property, real or personal. 


24. Payment Into Court 
Provision shall be made for settlement of the whole or any part of the claim 


upon payment into court of a sum of money, either with admission of liability or 
denial of liability by the party paying the same. 


25. Dismissal 


Provision shall be made for dismissal by the court in case of neglect to prose- 


cute the action or failure to comply with any order of the court and for dismissal 
by the plaintiff by leave of court. 


26. Consolidation of Actions 


Provision shall be made for the trial of one of several actions brought by 
different plaintiffs against the same defendant as a test action, in which all parties 
shall have a right to be heard, the other actions to be stayed and to abide by the 
result in the test action. 


27. Replevin 
Provision shall be made for the recovery of chattels by process of replevin. 


28. Attachment and Garnishment 


Provision shall be made for process of attachment and garnishment for the 
purpose of enforcing claims. 


29. Injunctions and Receivers 


Provision shall be made for specific relief and the conservation of all parties’ 
rights by the issuance of injunctions and the appointment of receivers. 


30. Interim Relief 
Provision shall be made for the sale, impounding, preservation or interim 
custody of property, the title or possession of which is involved in any action; and 
also for a reference to masters or referees for necessary inquiries or the taking of 
accounts at any stage of an action. 


31. Submission of Agreed Case 


Provision shall be*made for judgment either before or after the commence- 


ment of action where the parties to a controversy concur in the statement of an 
agreed case. 


32. Admission for Trial 


Provision shall be made for reaching speedy settlements of matters not actu- 
ally controverted by requiring an admission or denial under oath of a specific fact, 
or facts, and by making any such admission conclusive evidence against the party 
making it; and in case of unreasonable refusal to make an admission, by fixing 
the liability for the cost of proving the fact. 
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83. Place of Trial 


Provision shall be made for the place of trial to be either in the court where 
suit is brought or in any other court within the State as may be most suitable for 
specific classes of cases. 


NOTE—The foregoing section applies onJy where there is a unified court. 
34. Continuance 


Provision shall be made for the continuance of proceedings under such cir- 
cumstances and on such terms as justice may require. 


35. Mode of Trial 
Provision shall be made for an advisory verdict by a jury in the discretion 
of the court in all cases in which a jury cannot be demanded as of right under the 
Constitution except when the issue involves prolonged examination of documents 
or of complicated accounts of extended technical or scientific investigation, in 
which case the rules may provide that, without the consent of the parties, the trial 
shall be before a referee or master. 


36. References 


Provision shall be made, in appropriate cases, for trial before a referee who 
shall be required by the court to make a report 


(a) advisory in nature, or 
(bd) specially finding facts, or 
(c) determining the issues of law and fact. 


37. Conduet of Trial 
Provision shall be made 


(a) For the framing of issues under the court’s direction upon facts in dis- 
pute and the decision of questions of law upon admitted facts. 


(b) For view or inspection by any judge of an appellate or trial court, or 


by any jury, of any property or thing relevant to any issue, either in or out of 
court. 


(c) For a directed verdict where the evidence, with all the inferences arising 
therefrom, is such that the jury could not reasonably find in any other way. 


(d) For specific instructions to the jury upon the law, in writing, and in 
appropriate cases a special verdict or special findings of fact by the jury. 


(e) In a trial without jury, where the right of trial by jury exists, for spe- 
cial finding of- facts, and declarations of law applicable to the case. 


(f) For the oral summing up of the evidence and commenting upon it by 
the judge to the jury. 


(g) For dispensing with formal objections at any time in the court of a trial. 


(h) For a consideration on appeal of only such objections to the trial judge’s 
instructions as were offered before the jury retired. 


38. Verdict 


Provision shall be made 


(a) For findings of fact as well as of law by the judge, in a trial without 
jury, on request of either party. 
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(b) For special findings of facts in a trial by jury, which shall control a 
general verdict in case there be inconsistency between them. 


(c) For a separate verdict upon a counterclaim. 


(d) For separate verdicts on each of several claims joined in one action. 


39. Judgment 
Provision shall be made 


(a) For taking defaults and judgments thereon. 


(b) For a judgment to be given in favor of one or more of several plaintiffs, 
according to their respective rights, against any plaintiff or any defendant, accor- 
ding to his liability, and for the granting of affirmative relief to any defendant 
entitled thereto, to the end that the ultimate rights of the parties on each side, 
as between themselves, may be determined in a single action. 


(c) For judgment to be conditioned upon the doing of some act or the 
acceptance of terms by the prevailing party. 


(d) For judgment to be given notwthstandng the verdict, in case a motion 
for a directed verdict, which should have been granted, has been refused, and a 
verdict rendered against the applicant. 


40. New Trial 
Provision shall be made that no new trial shall be granted on the ground 


(a) Of any error in the pleadings, procedure or conduct of the trial, unless 
after examination of the whole cause, it shall appear to the court that the error 
injuriously affected the substantial rights of a party. 


(b) Of any error or rejection or admission of evidence at the trial, if in the 
opinion of the court the verdict or finding is in accordance with right and justice. 


(c) Of newly discovered evidence, unless in the opinion of the court the 
new evidence is such as to make a different result reasonably probable. 


(d) Of any error in the trial judge’s instructions or charge to the jury, 
unless at the time an objection was taken sufficiently to apprise the judge of the 
ground of objection before final submission of the case to the jury, or unless there 
has been a clear miscarriage of justice. 


41. Appeal 


Provision shall be made for a single form of appellate remedy, which shall 
be a step in the action and shall be known as an appeal, and for empowering the 
reviewing court 


(a) To enter any judgment and make any order which ought to have been 
made or entered by the trial court. 


(b) To direct the trial court to enter such judgment or make such order. 


(c) To order a new trial, where justice may require, upon any part of the 
controversy or as to any of the parties thereto. 


(d) To order the restitution of any money or property of which a party 
has been deprived by reason of a judgment or order reversed or modified, upon 
such terms as may be just to all parties concerned. 


Provision shall be made for preserving the evidence and proceedings in the 
trial court. 














Bar Organization Act 


The report of the Committee of the 
Conference of Delegates of the American 
Bar Association on Bar Organization, pub- 
lished in the last number of the JourNAL, 
has reeived a great deal of favorable com- 
ment. It undoubtedly clears up some dif- 
ficult points and brings the bar nearer to 
the era of accomplishment. Judge C. N. 
Goodwin, of Chicago, chairman of the 
committee and author of its report at the 
request of the Editor, has lately drafted 
a model act which may be considered sup- 
plementary to the report. We are pleased 
to be able now to present.this draft, which 
should prove of interest and value to a 
number of state bar association commit- 
tees which are commissioned to draft bills 
either for introduction in legislatures in 
January, or to be reported back at the 
next annual meetings of their associa- 
tions. 


Reference to the report in our October 
number will show that the Committee 
makes the point that the bar of every 
state is already per se a corporate entity, 
a body politic. This obviates any diffi- 
culty which may arise from the fact that 
some state constitutions forbid the cre- 
ation of special corporations. It places 
the bar at once in a more dignified posi- 
tion than corporations created for profit 
or for other voluntary purposes. Doubt- 
less in all states the body politic known as 
the bar is subject to legislative regulation 
as well as the supervision of the supreme 
court. There are, however, a few states 
in which it has been held by the highest 
court that it alone has authority in the 
matter of admission te practice. This 
should offer no substantial difficulty be- 
cause in such a state the power to admit 
to practice may be recognized as residual 
in the supreme court, but reasonable ac- 
quiescence in some assistance from the or- 
ganized bar may be presumed. Such an 
organized profession would not relax the 
methods involved in examining candidates 
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and doubtless would in fact continue the 
precise methods already developed in the 
hands of the identical bar examiners who 
have been appointed by the court. They 
would ‘then recommend successful appli- 
cants for admission. The supreme court 
would retain its power to refuse admis- 
sion and would at the same time be ab- 
solved from the onerous work of conduct- 
ing examinations as under the existing 
system. 

If success along this line is not deemed 
possible then the act can leave undisturbed 
the matter of admissions. There are out- 
side of this function a number of most 
important matters which are now not rec- 
ognized because no agency has existed for 
their fulfillment. 


The draft act leaves undetermined the 
question whether the existing state bar 
association shall merge its identity in the 
organized state bar. The Nebraska State 
Bar Association, which has moved further 
in this matter than any other, has acted 
on the assumption that it will merge in 
the new and more inclusive organization. 
But that is not necessary. It is quite 
possible that the existing voluntary and 
exclusive association in any state will con- 
tinue, after fathering the complete inte- 
gration of the bar, for work along lines 
to which it may be specially adapted. It 
can perform important public functions 
as a voluntary association. The more im- 
portant organization, from the standpoint 
of the lawyer and the courts, will inevi- 
tably be the inclusive organization, the 
state bar itself. This is well illustrated 
in the history of the Canadian provinces 
where the bar has from the beginning 
been a self-governed and self-disciplined 
body, with no fringe of unworthy and un- 
trained members. Only in recent years 
have exclusive and voluntary associations 
come into being, patterned after the tra- 
ditional association of our States. They 
have important functions, chiefly of a so- 
cial nature, but relatively unimportant 
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when compared with the great powers and merit of brevity and simplicity. Persons 
responsibilities of the provincial bars, or interested in the subject will want to com- 
law societies. pare it with the model act published in 
Judge Goodwin’s draft has the great the JourNnaL, Vol. II, No. 4. 





An Act to Provide for the Organization and 
Government of the State Bar” 


Sec. 1. Board of Commissioners established] Be it enacted [etc.] that 
there is hereby established a Board of Commissioners of the State Bar, con- 
sisting of fifteen members to hold office for three years and to be selected in 
the manner hereinafter provided. The Board shall have perpetual succession, 
use a common seal and be authorized to receive gifts and bequests designed 
to promote the objects for which it is created and the betterment of condi- 
tions surrounding the practice of the law. 


See. 2. Selection of Commissioners] The Board of Commissioners shall be 
selected by the members of the State Bar, who shall vote by ballot. The bal- 
lots shall be deposited in person or by mail with the Secretary of the Board, 
or such other officer as it may designate. There shall be an annual election 
for the purpose of selecting successors to the Commissioners whose terms ex- 
pire and for the purpose of filling vacancies. The Board shall fix the time 
for holding the annual election and prescribe rules and regulations in regard 
thereto not in conflict with the provisions of this act. The Board shall, in 
accordance with its rules, give at least sixty days’ notice of the time for hold- 
ing the election each year. 

Sec. 3. First election of Board] For the purpose of the first election of 
Commissioners the Clerk of the Supreme Court, with two assistants to be 
selected by himself, shall constitute an election and canvassing board: they 
shall 

(a) set a time for closing the voting mot less than sixty dayS from the 
time of notice to the members of the State Bar; 

(b) notify all such members by mail of the time for voting and the time 
for closing nominations, which latter time shall be thirty days from the time 
of mailing notice; 

(c) receive nominations and prepare a ballot containing the names of all 
persons nominated according to the provisions for nomination hereinafter set 
forth ; 

(d) mail such ballot to every member of the State Bar at least fifteen days 
before the time for closing the voting; 

(e) receive and canvass the vote and certify the names of the fifteen can- 
didates receiving the largest number of votes to the Secretary of State as the 
first Board of Commissioners. 

Sec. 4. Nominations] Nomination to the office of Commissioner shall be 
by the written petition of any ten or more members of the Bar in good stand- 
ing. Any number of candidates may be nominated on a single petition. For 
the purposes of the first election the petitions shall be sent through the mails 
to the above provided election and canvassing board. Thereafter such nomi- 


*The title will need to be altered in some states to conform to the requirements of 
the state constitution. 
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nating petitions shall be mailed to the secretary within a period to be fixed by 
the rules made by the Board of Commissioners. 

Sec. 5. Organization of the Board] On the fourth Tuesday following the 
certification of their names the first Commissioners shall meet at the office of 
the Clerk of the Supreme Court and organize by the selection of the following 
officers of the State Bar and its Board of Commissioners, namely: a president, 
a first and a second vice-president and a secretary. The Commissioners shall 
be divided into three groups holding office for one, two and three years 
respectively, and at the first meeting their terms shall be determined by lot. 
Their successors shall hold office for three years. 


Under the language used the officers will be chosen from among the elected com- 
missioners, for otherwise there would be more than fifteen members of the board. It 
is presumed that there will be a salaried assistant secretary who will relieve the Secre- 
tary of all but the supervision of-the work of this important office. 


Sec. 6. Authority conferred] The Board of Commissioners shall have 
power to determine, by rules, the qualifications and requirements for admis- 
sion to the practice of the law, and to conduct examination of applicants, and 
they shall from time to time certify to the Supreme Court the names of those 
applicants: found to be qualified. Such certifications shall entitle such per- 
sons to be enrolled in the Bar of the State and to practice law. The Board 
shall formulate rules governing the conduct of all persons admitted to prac- 
tice and shall investigate and pass upon all complaints that may be made 
concerning the professional conduct of any person admitted to the practice 
of the law. In all cases in which the evidence, in the opinion of a majority 
of the Board, justifies such a course, they shall take such disciplinary action 
by public or private reprimand, suspension from the practice of the law, or 
exclusion and disbarment therefrom, as the case shall in their judgment war- 
rant. The Supreme Court may in any case of suspension or disbarment from 
practice review the action of the Board, and may on its own motion, and 
without the certification of any record, inquire into the merits of the case 
and take any action agreeable to their judgment. 

The Board of Commissioners shall also have power to make rules and by- 
laws not in conflict with any of the terms of this act concerning the selection 
| and tenure of its officers and committees and their powers and duties, and 
| generally for the control and regulation of the business of the Board and of 
the State Bar. 


In certain states the supreme courts have held that they possess exclusive control 
over admission to practice. It is suggested that in such states the second sentence of 
Sec. 6 be altered to read as follows: “The approval of the persons whose names are 80 
certified, by the Supreme Court, shall entitle them to be enrolled in the Bar of the 
State and to practice law.” 


See. 7. License fee] Every member of the State Bar shall, prior to the 
first day of July in each year pay into the State Treasury as a license fee 
the sum of ...... dollars, and the fund thereby created shall constitute a 
separate fund td be disbursed by the State Treasurer on the order of the 
Board of Commissioners. 

See. 8. Disbursements] For the purpose of carrying out the objects of 
this act, and in the exercise of the powers herein granted, the Board shall 
have power to make orders concerning the disbursement of said fund, but no 
member of the Board shall receive any other compensation than his actual 
necessary traveling expenses connected with attending meetings of the Board. 

See. 9. Discipline—procedure] The Board of Commissioners shall estab-. 
lish rules governing procedure in cases involving alleged misconduct of mem- 
bers of the State Bar, and may create committees for the purpose of investi- 
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gating complaints and charges, which committees may be empowered to admin- 
ister discipline in the same manner as the Board itself, but no order for the 
suspension or disbarment of a member shall be binding until approved by the 
Board. The Board or any such committee may designate any master in 
chancery or notary public to take testimony under oath in any such investi- 
gation. 

Sec. 10. Supreme Court’s power to annul rules] The Supreme Court may 


annul or modify any rule or regulation adopted by the Board relative to dis- 
cipline or admission to the Bar. 


See. 11. Power of subpoena] In the investigation of charges of profes- 
sional misconduct the Board, and any committee appointed by it for this 
purpose, shall have power to summon and examine witnesses under oath and 
compel their attendance and the production of books, papers, documents and 
other writings necessary or material to the inquiry. Such summons or sub- 
poena shall be issued under the hand of the secretary of the Board and shall 
have the force of a subpoena issued by a court of competent jurisdiction, and 
any witness or other person who shall refuse or neglect to appear in obedi- 
ence thereto, or who shall refuse to be sworn or testify or produce books, 
papers, documents or other writings demanded shall he liable to attachment 
upon application to the Supreme Court of the State or to any judge of any 
court of record for the district where the investigation is conducted, as in 
cases for contempt. 


There are rulings in some states that one cannot be punished for contempt for 
refusal to testify before notaries or masters under commissions issuing out of courts 
of other states, but as the powers of discipline here given relate to the right to practice 
in the courts of the state and are in aid of the courts in the administration of justice, 
it is thought that the refusal to obey the summons or subpoena may lawfully be made 
the subject of contempt proceedings, even in the states referred to. 


Sec. 12. Rights of accused member] Any member of the Bar complained 
of shall have notice and opportunity to defend by the introduction of evidence 
and the examination of witnesses called against him, and the right to be repre- 
sented by counsel. He shall also have the right to require the Secretary to 
summon witnesses to appear and testify or produce books, papers, documents 


or other writings necessary or material to his defense in like manner as above 
provided. 


Sec. 13. Record of proceedings] A complete record of the proceedings 
and evidence taken by the Board, committee, or commissioner shall be made 
and preserved by the Board, but it may, where sufficient reason appears, and 
the accused gives his consent, cause the same to be expunged. 

Sec. 14. Annual meeting of Bar] There shall be an annual meeting pre- 
sided over by the President of the State Bar, open to all members of the 
Bar in good standing, and held at such place as the Board of Commissioners 
may designate, for the discussion of the affairs of the Bar and the adminis- 
tration of justice. At noon on the last day of such meeting the annual elec- 
tion shall close and the ballots be canvassed and the result announced. 

Sec. 15. Unlawful practice of law] If any person shall, without having 
become duly licensed to practice, or whose license to practice shall have 
expired either by disbarment, failure to pay his license fee, or otherwise, 
practice or assume to act or hold himself out to the public as a person qualified 
to practice or carry on the calling of a lawyer, he shall be guilty of an offense 
under this act, and on conviction thereof be fined not to exceed Five Hundred 
Dollars, or be imprisoned for a period not to exceed six months, or both. 


Sec. 16, Repealer], 
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Foundation of English Procedure 


Reference is frequently had to the first 
schedule of rules attached by Parliament 
to the Judicature Act of 1873. This sched- 
ule corresponds with what we now call in 
the United States a “short practice act,” 
but with this distinction, that it was sub- 
ject to alteration by the Supreme Court of 
Judicature. It represented, however, what 
the most eminent workers in tlie field of 
judicial reform in their day considered 
appropriate for a foundation of practice 
and procedure. In this comparatively 
brief schedule of rules Parliament wrote 
a guaranty of liberal procedure and then 
left it to the rule-making power conferred 
in the Judicature Act for the development 
of the numerous detailed orders and rules 
necessary for the application of the prin- 
ciples laid down in this schedule, which 
follows: 

Form of Action 

i. FORM OF ACTION IN HIGH 
COURT.—AII actions which have hitherto 
been commenced by writ in the Superior 
Courts of Common Law at Westminster, 
or in the Court of Common Pleas at Lan- 
caster, or in the Court of Pleas at Dur- 
ham, and all suits which have hitherto 
been commenced by bill or information in 
the High Court of Chancery, or by a cause 
in rem gr in personam in the High Court 
of Admiralty, or by citation or otherwise 
in the Court of Probate, shall be insti- 
tuted in the High Court of Justice by a 
proceeding to be called an action. 


All other proceedings in and applica- 
tions to the High Court may, subject to 
Rules of Court, be taken and made in the 
same manner as they would have been 
taken and made in any court in which 
any proceeding or application of the like 
kind could have been taken or made if 
this Act had not passed. 

Writ of Summons 

2. ACTIONS TO BE COMMENCED 
BY WRIT.—Every action in the High 
Court shall be commenced by a writ of 
summons, which shall be endorsed with 
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a statement of the nature of the claim 
made, or of the relief or remedy required 
in the action, and which shall specify the 
division of the High Court to which it is 
intended that the action should be as- 
signed. 

3. FORM OF WRIT.—Forms of writs 
and of endorsements thereon, applicable 
to the several ordinary causes of action, 
shall be prescribed by Rules of Court, and 
any costs incurred by the use of any more 
prolix or other forms shall be borne by 
the party using the same, unless the court 
shall otherwise direct. 

4. ACCEPTANCE OF SERVICE.— 
No service of writ shall be required when 
the defendant, by his solicitor, agrees to 
accept service, and enters and appearance. 


5. SERVICE OF WRIT. — When 
service is required, the writ shall, wher- 
ever it is practicable, be served in the man- 
ner in which personal service is now made, 
but if it be made to appear to the court 
or to a judge that the plaintiff is from 
any cause unable to effect prompt personal 
service, the court or judge may make such 
order for substituted ‘or other service, or 
for the substitution of notice for service, 
as may seem just. 


6. SERVICE OUT OF THE JURIS- 
DICTION.—Whenever it appears fit to 
the court or to a judge in a case in which 
the cause of action has arisen within the 
jurisdiction, or is properly cognizable 
against a defendant within the jurisdic- 
tion, that any person out of the jurisdic- 
tion of the court shall be served with the 
writ or other process of the court, the 
court or judge may order such service, or 
such notice in lieu of service, to be made 
or given in such manner and on such terms 
as may seem just. 


7. SPECIAL ENDORSEMENT OF 
PARTICULARS OF DEBTS OR 
LIQUIDATED DEMANDS. — In all 
actions where the plaintiff seeks merely 
to recover a debt or liquidated demand in 
money, payable by the defendant, with or 
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without interest, arising upon a contract, 
express or implied as, for instance, on a 
bill of exchange, promissory note, check, 
or other simple contract debt, or on a bond 
or contract under seal for payment of a 
liquidated amount of money, or on a 
statute where the sum sought to be re- 
covered is a fixed sum of money, or in the 
nature of a debt, or on a guaranty, whether 
under seal or not, where the claim against 
the principal is in respect of such debt or 
liquidated demand, bill, cheque, or note, 
or on a trust, the writ of summons may be 
specially endorsed with the particulars of 
the amount sought to be recovered, after 
giving credit for any payment or set-off. 

In case of non-appearance by the de- 
fendant where the writ of summons is so 
specially endorsed, the plaintiff may sign 
final judgment for any sum not exceeding 
the sum endorsed on the writ, together 
with interest at the rate specified, if any, 
to the date of judgment, and a sum for 
costs, but it shall be lawful for the court 
or for a judge to set aside or vary such 
judgment upon such terms as may seem 
just. 

Where the defendant appears upon a 
writ of summons so specially endorsed, 
the plaintiff may, on affidavit verifying 
the cause of action, and swearing that in 
his belief there is no defence to the action, 
call on the defendant to show cause before 
the court or a judge why the plaintiff 
should not be at liberty to sign final judg- 
ment for the amount so endorsed, together 
with interest, if any, and costs; and the 
court or judge may, unless the defendant, 
by affidavit or otherwise, satisfy the court 
or judge that he has a good defence to the 
action on the merits, or disclose such facts 
as the court or judge may think sufficient 
to entitle him to be permitted to defend 
the action, make and order empowering 
the plaintiff to sign judgment accordingly. 
Permission to defend the action may be 
granted to the defendant on such terms 
and conditions, if any, as the judge or 
court may think just. 

8. SPECIAL ENDORSEMENT OF 
PARTICULARS IN CASES OF AC- 
COUNTS.—In all cases of ordinary ac- 
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count as, for instance, in the case of a 
partnership or executorship or ordinary 
trust account, where the plaintiff, in the 
first instance, desires to have an account 
taken, the writ of summons shall be en- 
dorsed with a claim that such account be 
taken. 

In default of appearance on such sum- 
mons, and after appearance unless the de- 
fendant, by affidavit or otherwise, satisfy 
the court or a judge that there is same 
preliminary question to be tried, an order 
for the account claimed, with all direc- 
tions now usual in the Court of Chancery 
in similar cases, shall be forthwith made. 

Parties 

9. MIS-JOINDER OR NON-JOIN- 
DER OF PARTIES.—No action shall be 
defeated by reason of the mis-joinder of 
parties, and the court may in every action 
deal with the matter in controversy so 
far as regards the rights and interests of 
the parties actually before it. The court 
or a judge may at any stage of the pro- 
ceedings, either wpon or without the ap- 
plication of either party, in the manner 
prescribed by Rules of Court, and on such 
terms as may appear to the court or a 
judge to be just, order that the name or 
names of any party or parties, whether as 
plaintiffs or as defendants improperly 
joined be struck out, and that the name or 
names of any party or parties, whether 
plaintiffs or defendants, who pught to 
have been joined, or whose presence be- 
fore the court may be necessary in order 
to enable the court effectually and com- 
pletely to adjudicate upon and settle all 
the questions involved in the action, be 
added. No plaintiff shall be added as a 
plaintiff suing without a next friend, or 
as the next friend of a plaintiff under 
any disability, without his own consent 
thereto. All parties whose names are so 
added as defendants shall be served with a 
summons or notice in such manner as may 
be prescribed by Rules of Court or by any 
special order, and the proceedings as 
against them shall be deemed to have be- 
gun only on the service of such summons 
or notice. 
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10. ‘REPRESENTATION OF PAR- 
TIES HAVING THE SAME INTER- 
EST.—Where there are numerous parties 
having the same interest in one action, 
one or more of such parties may sue or be 
sued, or may be avthorize by the court 
to defend in such action, o. behalf or for 
the benefit of all parties so interested. 


11. SUITS IN NAME OF FIRM.— 
Any two or more persons claiming or be- 
ing liable as co-partners may sue or be 
sued in the name of their respective firms, 
if any; and any party to an action may, 
in such case, apply by summons to a judge 
in chambers for,a statement of the names 
of the persons who are co-partners in any 
such firm, to be furnished in any such 
manner, and verified on oath or other- 
wise, as the judge may direct. 


12, POWER TO DETERMINE 
QUESTIONS AS TO THIRD PAR- 
TIES.—Where a defendant is, or claims 
to be, entitled to contributions or in- 
demnity, or any other remedy or relief 
over against any other person, or where 
from any other cause it appears to the 
court or a judge that a question in the 
action should be determined not only as 
between the plaintiff or defendant, but 


as between the plaintiff, defendant, and. 


any other person, or between any or either 
of them, the court or a judge may, on 
notice being given to such last mentioned 
person, in such manner and form as may 
be prescribed by Rules of Court, make 
such order as may be proper for having 
the question so determined. 


13. PROVISION FOR CASE OF 
DOUBT AS TO PROPER PARTIES.— 
Where, in any action, whether founded 
upon contract or otherwise, the plaintiff 
is in doubt as to the person from whom 
he is entitled to redress, he may, in such 
manners as may be prescribed by rules of 
Court, or by any special order, join two or 
more defendants, to the intent that in such 
action the question as to which, if any, of 
the defendants is liable, and to what ex- 
tent, may be determined as between all 
parties to the action. 


14. TRUSTEES, EXECUTORS, 
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ETC.—tTrustees, executors and adminis- 
trators may sue and be sued on behalf of 
or as representing the property or estate 
of which they are trustees or representa- 
tives, without joining any of the parties 
beneficially interested in the trust or es- 
tate, and shall be considered as represent- 
ing such parties in the action; but the 
court or a judge may, at any stage of the 
proceedings, order any of such parties to 
be made parties to the action, either in 
addition to or in lieu of the previously 
existing parties thereto. 


15. ACTIONS BY MARRIED 
WOMEN AND INFANTS. — Married 
women and infants may respectively sue 
as plaintiffs by their next friends, in the 
manner practiced in the Court of Chanc- 
ery before the passing of this Act; and in- 
fants may, in like manner, defend any 
action by their guardians appointed for 
that purpose. Married women may also by 
the leave of the coart or a judge, sue or 
defend without their husbands and with- 
out a next friend, or giving such security 
(if any) for costs as the court or a judge 
may require. 


16. PARTIES WHERE THERE 
ARE SEVERAL LIABILITIES ON 
THE SAME CONTRACT.—The plain- 
tiff may, at his option, join as parties to 
the same action, all or any of the persons 
severally, or jointly and severally, liable 
on any one contract, including parties to 
bills of exchange and promissory notes. 

17%. SURVIVAL OF CAUSE OF 
ACTION.—An action shall not become 
abated by reason of the marriage, death, 
or bankruptcy of any of the parties, if the 
cause of action survive or continue and 
shall not become defective by the assign- 
ment, creation, or devolution of any estate 
or title pendente lite. 


In case of the marriage, death, or bank- 
ruptcy, or devolution of estate by opera- 
tion of law, of any party to an action, the 
court or a judge may, if it be deemed 
necessary for the complete settlement of 
all the questions involved in the action, 
order that the husband, personal repre- 
sentative, trustee, or other successor in 
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interest, if any, of such party be made a 
party to the action, or be served with 
notice thereof in such manner and form 
as may be prescribed by Rules of Court, 
and on such terms as the court or judge 
shall think just, and shall make such 
order for the disposal of the action as 
may be just. 

In case of the assignment, creation, 
or devolution of any estate or title pen- 
dente lite, the action may be continued 
by or against the person to or upon whom 
such estate or title has come or devolved. 

Pleadings 

18. FORM OF PLEADINGS.—The 
following rules of pleading shall be sub- 
stituted for those heretofore used in the 
High Court of Chancery and in the 
Courts of Common Law, Admiralty, and 
Probate. 

Unless the defendant at the time of his 
appearance shall state that he does not 
require the delivery of a statement of 
complaint, the plaintiff shall within such 
time and in such manner as shall be pre- 
scribed by Rules of Court, file and deliver 
to the defendant after his appearance a 
printed statement of his complaint and 
of the relief or remedy to which he 
claims to be entitled. The defendant 
shall within such time and in such man- 
ner as aforesaid file and deliver to the 
plaintiff a printed statement of his de- 
fense, set-off, or counter-claim (if any), 
and the plaintiff shall in like manner file 
and deliver a printed statement of his 
reply (if any) to such defense, set-off, 
or counter-claim. Such statements shall 
be as brief as the nature of the case will 
admit, and the court, in adjusting the 
costs of the action shall inquire at the 
instance of any party into any unnecessary 
prolixity and order the costs occasioned 
by any such prolixity to be borne by the 
party chargeable with the same. 

A demurrer to any statement may be 
filed in such manner and form as may be 
prescribed by Rules of Court. 

The court or a judge may, at any state 
of the proceedings, allow either party to 
alter his statement of claim or defense, 
or reply, or may order to be struck out or 
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amended any matter in such statements 
respectively which may be scandalous, or 
which may tend to prejudice, embarrass, 
or delay the fair trial of the action, and 
all such amendments shall be made as 
may be necessary for the purpose of de- 
termining the real question in controversy 
between the parties. 


19. POWER TO SETTLE ISSUES. 
Where in any action it appears to a 
judge that the statement of claim or de- 
fense or reply does not sufficiently dis- 
close the issues of fact in dispute be- 
tween the parties, he may direct the par- 
ties to prepare issues, and such issues 
shall, if the parties differ, be settlea by 
the judge. 

20. COUNTER-CLAIMS BY DE- 
FEN DANT.—A defendant may set off or 
set up, by way of counter-claim against 
the claims of the plaintiff, any right or 
claim, whether such set-off or counter- 
claim sound in damages or not, and such 
set-off or counter-claim shall have the 
same effect as a statement of claim in a 
cross action, both on the original and on 
the cross claim. But the court or a 
judge may, on the application of the 
plaintiff before trial, if in the opinion of 
the court or judge such set-off or counter- 
claim cannot be conveniently disposed of 
in the pending action, or ought not to 
be allowed, refuse permission to the de- 
fendant to avail himself thereof. 

21. POWER TO GIVE JUDGMENT 
FOR DEFENDANT FOR BALANCE 
UNDER COUNTER-CLAIM. — Where 
in any action a set-off or counter-claim is 
established as a defense against the plain- 
tiff’s claim, the court may, if the balance 
is in favor of the defendant, give judg- 
ment for the defendant for such balance, 
or may otherwise adjudge to the defend- 
ant such relief as he may be entitled to 
upon the merits of the case. 

22. JOINDER OF SEVERAL 
CAUSES OF ACTION.—Subject to any 
Rules of Court the plaintiff may unite in 
the same action and in the same statement 
of claim several causes of action, but if 
it appear to the court or to a judge that 
any such causes of action cannot be con- 
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veniently tried or disposed of together, 
the court or judge may order separate 
trials of any of such causes of action to 
be had, or may make such other order as 
may be necessary or expedient for the 
separate disposal thereof. 

23. DEFENDANT WITH LIMITED 
INTEREST.—It shall not be necessary 
that every defendant to any action shall 
be interested as to all the relief thereby 
prayed for, or as to every cause of action 
included therein ; but the court or a judge 
may make such order as may appear just 
to prevent any defendant from being em- 
bdrrassed or put to expense by being re- 
quired to attend any proceedings in such 
action in which he may have no interest. 

23. POWER FOR COURT TO 
RAISE PRELIMINARY QUESTIONS 
OF LAW IN AN ACTION.—If it appear 
to a court or a judge, either from the 
statement of claim or defense or reply or 
otherwise, that there is in any action a 
question of law, which it would be con- 
venient to have decided before any evi- 
dence is given or any question of fact is 
tried, or before any reference is made to 
a referee or an arbitrator, the court or 
judge may make an order accordingly, 
and may direct such question of law to 
be raised for the opinion of the court, 
either by special case or in such other 
manner as the court or judge may deem 
expedient, or as may be prescribed by 
Rules of Court, and all such further pro- 
ceedings as the decision of such question 
of law may render unnecessary may there- 
upon be stayed. 

Discovery 

25. RIGHT OF DISCOVERY ON 
INTERROGATORIES.—Subject to any 
Rules of Court a plaintiff in any action 
shall be entitled to exhibit interrogatories 
to, and obtain discovery from, any defend- 
ant, and any defendant shall be entitled 
to exhibit interrogatories to, and obtain 
discovery from a plaintiff or any other 
party. Any party shall be entitled to 
object to any interrogatory on the ground 
of irrelevancy, and the court or a judge, 
if not satisfied that such interrogatory is 
relevant to some issue in the case, may 
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allow such objection. No exceptions shall 
be taken to any answer, but the sufficiency 
or otherwise of any answer objected to as 
insufficient shall be determined by the 
court or a judge in a summary way. 

The court, in adjusting the costs of 
the action shall at the instance of any 
party inquire or cause inquiry to be made 
into the propriety of exhibiting such in- 
terrogatories, and if it is the opinion of 
the taxing master or of the court or judge 
that such interrogatories have been ex- 
hibited unreasonably, vexatiously, or at 
improper length, the costs occasioned by 
the said interrogatories and the answers 
thereto shall be borne by the party in 
fault. 

26. PRODUCTION OF DOC- 
UMENTS PLEADED OR PROVED.— 
Every party to an action or other proceed- 
ing shall be entitled, at any time before 
or at the hearing thereof, by notice in 
writing, to give notice to any other party, 
in whose pleadings or affidavits refer- 
ences is made to any documents, to pro- 
duce such document for the inspection of 
the party giving notice, or of his solici- 
tor, and to permit him or them to take 
copies thereof; and any party not comply- 
ing with such notice shall not afterwards 
be at liberty to put any such document in 
evidence on his behalf in such action or 
proceeding, unless he shall satisfy the 
court that such document relates only to 
his own title, he being a defendant to the 
action, or that he had some other sufficient 
cause for not complying with such notice. 

27. DISCOVERY AS TO DOCU- 
MENTS.—It shall be lawful for the court 
or a judge at any time during the pen- 
dency therein of any action or proceed- 
ing, to order the production by any party 
thereto, upon oath, of such of the docu- 
ments in his possession or power, relating 
to any matter in question in such suit 
or proceeding, as the court or judge shall 
think right; and the court may deal with 
such documents, when produced, in such 
manner as shall appear just. 

Place of Trial 

28. PLACE OF TRIAL.—There shall 

be no local venue for the trial of any 
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action, but when the plaintiff proposes to 
have the action tried elsewhere than in 
Middlesex, he shall in his statement of 
claim name the county or place in which 
he proposes that the action shall be tried, 
and the action shall, unless a judge other- 
wise orders, be tried in the county or place 
so named. Where no place of trial is 
named in the statement of claim, the 
place of trial shall, unless a judge other- 
wise orders, be the county of Middlesex. 
Any order of a judge, as to such place of 
trial, may be discharged or varied by a 
Divisional Court of the High Court. 

29. LISTS FOR TRIALS IN LON- 
DON AND MIDDLESEX.—The list or 
lists of actions for trial at the sittings 
in London and Middlesex respectively shall 
be prepared and the actions shall be al- 
lotted for trial in such maner as may 
be prescribed by Rules of Court, without 


reference to the division of the High Court 


to which such actions may be attached. 
Mode of Trial 

30. MODE OF TRYING AC- 
TIONS.—Actions shall be tried and 
heard either before a judge or judges, or 
before a judge sitting with assessors, or 
before a judge and jury, or before an of- 
ficial or special referee, with or without 
assessors. 

31. NOTICE OF MODE OF TRIAL 
TO BE GIVEN.—The plaintiff may 
give notice of trial by any of the modes 
aforesaid, but the defendant may, upon 
giving notice, within such time as may 
‘be fixed by Rules of Court, that he de- 
sires to have any issues of fact tried be- 
fore a judge and jurys be entitled to have 
the same so tried, or he may apply to the 
court or a judge for an order to have the 
action tried in any other of the said 
ways, and in such case the mode in which 
the action is to be tried or heard shall 
be determined by such court or judge. 

32. DIFFERENT QUESTIONS 
ARISING IN SAME ACTION MAY 
BE TRIED IN DIFFERENT WAYS.— 
In any action the court or a judge may, 
at any time, or from time to time, order 
that different questions of fact arising 
therein be tried by different modes of 
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trial, or that one or more questions of 
fact be tried before the others, and may 
appoint the place or places for such trial 
or trials. 

33. TRIALS BY JURY.—Every trial 
of any question or issue of fact by a jury 
shall be held before a single judge, unless 
such trial be specially ordered to be held 
before two or more judges. 

34. PROCEEDINGS BEFORE AN 
OFFICIAL REFEREE.—Where an ac- 
tion or matter, or any question in an 
action or matter, is referred to a referee, 
he may, subject to the order of the court 
or a judge, hold the trial at or adjourn 
it to any place which he may deem most 
convenient, and have any inspection or 
view, either by himself or with his as- 
sessors (if any), which he may deem ex- 
pedient for the better disposal of the con- 
troversy before him. He shall, unless 
otherwise directed by the court or a judge, 
proceed with the trial in open court, de 
die in diem, in a similar manner as in 
actions tried by a jury. 

35. EFFECT OF DECISION OF 
REFEREE.—tThe referee may, before the 
conclusion of any trial before him, or 
by his report under the reference made 
to him, submit any question arising 
therein for the decision of the court, or 
state any facts specially with power to 
the court to draw inferences therefrom, 
and in any such case the order to be made 
on such submission or statement shall be 
entered as the court may direct; and the 
court shall have power to require any ex- 
planation or reasons from the referee, 
and to remit the action or any_ part 
thereof for re-trial or further considera- 
tion to the same or any other referee. 

Evidence 

36. MODE OF GIVING EVIDENCE 
AT TRIALS.—In the absence of any 
agreement between the parties, and sub- 
ject to any Rules of Court applicable to 
any particular class of cases, the witnesses 
at the trial of any cause, or at any assess- 
ment of damages, shall be examined viva 
voce and in open court, but the court or 
a judge may at any time for sufficient 
reason order that any particular fact or 
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facts may be proved by affidavit, or that 
the affidavit of any witness may be read 
at the hearing or trial, on such condi- 
tions as the court or judge may think 
reasonabie, or that any witness whose at- 
tendance in court ought for some sufficient 
cause to be dispensed with, be examined 
by interrogatories or otherwise before a 
commisioner or examiner; provided that 
where it appears to the court or a judge 
that the other party bona fide desires 
the production of a witness for cross- 
examination, and that such witness can 
be produced, and order shall not be made 
authorizing the evidence of such witness 
to be given by affidavit. 


37. EVIDENCE AT INTERLOCU- 
TORY APPLICATIONS.—Upon any in- 
terlocutory application evidence may be 
given by affidavit; but the court or a 
judge may, on the application of either 
party, order the attendance for cross- 
examination of the person niaking any 
such affidavit. 


38. MATTER OF AFFIDAVITS.— 
Affidavits shall be confined to such facts 
as the witness is able of his own knowledge 
to prove, except on interlocutory motions, 
on which statements as to his belief, with 
the grounds thereof, may be admitted. 
The costs of every affidavit which shall 
unnecessarily set forth matters of hear- 
say, or argumentative matter, or copies of 
or extracts from documents, shall be paid 
by the party filing the same. 


39. ADMISSIONS.—Any party to 
an action may give notice, by his own 
statement or otherwise, that he admits 
the truth of the whole or any part of the 
case stated or referred to in the state- 
ment of claim, defense, or reply of any 
other party. 


Either party may call upon the other 
party to admit any document, saving all 
just exceptions; and in case of refusal 
or neglect to admit, after such notice, the 
costs of proving any such document shall 
be paid by the party so neglecting or re- 
fusing, whatever the result of the action 
may be, unless at the hearing or trial the 
court certify that the refusal to admit was 


reasonable; and no costs of proving any 
document shall be allowed unless such 
notice be given, except where the omis- 
sion to give the notice is, in the opinion 
of the taxing officer, a saving of expense. 
Interlocutory Orders and Directions 

40. POWER FOR PARTY TO AP- 
PLY FOR ORDER BEFORE TERMI- 
NATION OF ACTION.—Any party to 
an action may at any stage thereof apply 
to the court or a judge for such order as 
he may, upon any admissions of fact in 
the pleadings, be entitled to, without 
waiting for the determination of any other 
question between the parties. 


41. POWER TO TRANSFER 
QUESTIONS ARISING IN ACTION. 
The Lord Chancellor, with the concur- 
rence of the Lord Chief Justice of Eng- 
land, may order any question of law or 
of fact which may arise in any action or 
matter to be transferred from any judge 
to any other judge, or to be tried or 
heard by any other judge of the said 
High Court, and may confer on such 
judge power to deal with the whole or 
any part of the matters in controversy. 


42, ACCOUNTS AND INQUIRIES. 
The court or a judge may, at any stage 
of the proceedings in an action or mat- 
ter, direct any necessary inquiries or ac- 
counts to be made or taken, notwithstand- 
ing that it may appear that there is some 
special or further relief sought for or some 
special matter to be tried, as to which it 
may be proper that the cause should pro- 
ceed in the ordinary manner. 


43. INTERIM ORDERS AS TO 
SUBJECT MATTER OF LITIGATION. 
When by any contract a prima facie case 
of liability is established, and there is al- 
leged as a matter of defense the right to 
be relieved wholly or partially from such 
liability, the court or a judge may make 
an order for the preservation or interim 
custody of the subject matter of the liti- 
gation, or may order that the amount in 
dispute be brought into court or other- 
wise secured. 


44, POWER TO MAKE ORDERS 
FOR SALE OF GOODS.—It shall be 
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lawful for the court or a judge, on the 
application of any party to any action, 
to make any order for the sale, by any 
person or persons named in such order, 
and in such manner, and on such terms 
as to the court or a judge may seem de- 
sirable, of any goods, wares, or merchan- 
dise which may be of a perishable nature 
or likely to injure from keeping, or which 
for any other just and sufficient reason 
it may be desirable to have sold at once. 

45. POWER FOR COURT TO 
MAKE INTERIM ORDERS AS TO 
PRESERVATION OR EXAMINA- 
TION OF PROPERTY, EXAMINA- 
TION OF WITNESSES, ETC.—It shall 
be lawful for the court or a judge, upon 
the application of any party to any action, 
and upon such terms as may seem just, 
to make any order for the detention, 
preservation, or inspection of any prop- 
erty, being the subject of such actior, and 
for all or any of the purposes aforesaid 
to authorize any person or persons to 
enter upon or into any land or build- 
ing in the possession of any party to such 
action, and for all or any of the purposes 
of aforesaid to authorize any samples to 
be taken, or any observation to be made 
or experiment to be tried, which may 
seem necessary or expedient for the pur- 
pose of obtaining full information or 
evidence. The court or a judge may also, 
in all cases where it shall appear necessary 
for the purposes. of justice, make any 
order for the examination upon oath be- 
fore any officer of the court, or any other 
person or persons, and at any place, of 
any witness or person, and may order any 
deposition so taken to be filed in the 
court, and may empower any party to any 
action or other proceeding to give such 
deposition in evidence therein on such 
terms, if any, as the court or judge may 
direct. 

46. DISCONTINUANCE OF AC- 
TION.—The plaintiff may, at any time 
before the receipt of the defendant’s 
statement of defense, or after the receipt 
thereof before taking any other proceed- 
ing in the action (save any interlocutory 
application), by notice in writing, wholly 


discontinue his action or withdraw any 
part or parts of his alleged cause of com- 
plaint, and thereupon he shall pay the 
defendant’s costs of the action, or, if the 
action be not wholly discontinued, the de- 
fendant’s costs occasioned by the matter 
so withdrawn. Such costs shall be taxed 
in the manner prescribed by Rules of 
Court, and such discontinuance or with- 
drawal, as the case may be, shall not be 
a defense to any subsequent action. Save 
as in this rule otherwise provided, it shall 
not be competent for the plaintiff to with- 
draw the record or discontinue the action 
without leave of the court or a judge, but 
the court or a judge may, before or at, or 
after the hearing or trial, upon such terms 
as to costs, and as to any other action, 
and otherwise as may seem fit, order the 
action to be discontinued, or any part 
of the alleged cause of complaint to be 
struck out. The court or a judge may 
in like manner and with the like discre- 
tion as to terms, upon the application of 
the defendant, order the whole or any 
part of his alleged grounds of defense 
or counter-claim to be withdrawn or 
struck out, but it shall not be competent 
to a defendant to withdraw his defense, 
or any part thereof, without such leave. 
Any judgment of non-suit, unless the 
court or a judge otherwise directs, shall 
have, the same effect as a judgment upon 
the merits for a defendant; but in any 
case of mistake, surprise, or accident, any 
judgment of non-suit may be set aside 
on such terms, as to payment of costs and 
otherwise, as to the court or a judge shall 


seem just. 
Costs 


47. COSTS.—Subject to the provi- 
sions of this act, the costs of and incident 
to all proceedings in High Court shall 
be in the discretion of the court; but 
nothing herein contained shall deprive a 
trustee, mortgagee, or other person of any 
right to costs out of a particular estate 
or fund to which he would be entitled ac- 
cording to the rules hitherto acted upon 
in Courts of Chancery. 

New Trials and Appeals 
48. RESTRICTIONS ON NEW 
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TRIALS.—A new trial shall not be 
granted on the ground of misdirection 
or of the improper admission or rejection 
of evidence, unless in the opinion of the 
court to which the application is made 
some substantial wrong or miscarriage 
has been thereby occasioned in the trial 
of the action; and if it appear to such 
court that such wrong or miscarriage af- 
fects part only of the matter in contro- 
versy, the court may give final judgment 
as to part thereof, and direct a new trial 
as to the other part only. 

49. PROCEEDINGS IN ERROR.— 
Bills of exceptions and proceedings in 
error shall be abolished. 

50. MODE OF APPEALING.—AIll 
appeals to the Court of Appeal shall be 
by way of re-hearing, and shall be brought 
by notice of motion in a summary way, 
and no petition, case, or other formal pro- 
ceeding other than such notice of motion 
shall be necessary. The appellant may 
by the notice of a motion appeal from 
the whole or any part of any judgment 
or order, and the notice of motion shall 
state whether the whole or part only of 
such judgment or order is complained of, 
and in the latter case shall specify such 
part. 

51. NOTICE OF APPEAL.—The 
notice of appeal shall be served upon all 
parties directly affected by the appeal, and 
it shall not be necessary to serve parties 
not so affected; but the Court of Appeal 
may direct notice of the appeal to be 
seryed on all or any parties to the action 
or other proceeding, or upon any person 
not a party, and in the meantime may 
postpone or adjourn the hearing of the 
appeal upon such terms as may seem just, 
and may give such judgment and make 
such order as might have been given or 
made if the persons served with such 
notice had been originally parties. Any 
notice of appeal may be amended at any 
time as to the Court of Appeal may 
seem fit. 

52. GENERAL POWER OF AP- 
PEAL COURT.—The Court of Appeal 
shall have all the powers and duties as to 
amendment and otherwise of the court 


uf first instance, together with full dis- 
cretionary power to receive further evi- 
dence upon questions of fact, such evi- 
dence to be either by oral examination in 
court, by affidavit, or by deposition taken 
before an examiner or commissioner. 
Such further evidence may be given with- 
out special leave upon interlocutory appli- 
cations, or in any case as to matters which 
have occurred after the date of the deci- 
sion from which the appeal is brought. 
Upon appeals from a decree or judgment 
upon the merits at the trial or hearing of 
any action or matter, such further evi- 
dence (save as aforesaid) shall be admit- 
ted on special grounds only, and not with- 
out special leave of the court. The Court 
of Appeal shall have power to give any 
judgment and make any decree or order 
which ought to have been made, and to 
make such further and other order as the 
case may require. The powers aforesaid 
may be exercised by the said court, not- 
withstanding that the notice of appeal 
may be that part only of the decision 
may be reversed or varied, and such 
powers may also be exercised in favor of 
all or any of the respondents’ or parties, 
although such respondents or parties may 
not have appealed from or complained 
of the decision. The Court of Appeal 
shall have power to make such order as 
to the whole or any part of the costs of 
the appeal as may seem just. 

53. REGULATIONS AS TO CROSS- 
APPEALS.—It shall not, under any cir- 
cumstances, be necessary for a respondent 
to give notice of motion by way of cross- 
appeal, but if a respondent intends, upon 
the hearing of the appeal, to contend that 
the decision of the court below should be 
varied or altered, he shall, within such 
time as may be prescribed by Rules of 
Court or by special order, give notice of 
such intention to any parties who may 
be affected by such contention. The omis- 
sion to give such notice shall not diminish 
the powers by this Act conferred upon the 
Court of Appeal, but may, in the discre- 
tion of the court, be ground for an ad- 
journment of the appeal, or for a special 
order as to costs. 
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54. MODE OF BRINGING EVI- 
DENCE BEFORE THE COURT OF 
APPEAL.—When any question of fact is 
involved in an appeal, the evidence taken 
in the court below shall be brought before 
the Court of Appeal in such manner as 
may be prescribed by Rules of Court or 
special order. 

55. POWER FOR COURT TO RE- 
FER TO NOTES, ETC.—If upon the 
hearing of an appeal, a question arises as 
to the ruling or direction of the judge to 
a jury or assessors, the court shall have 
regard to verified notes or other evidence, 
and to such other materials as the court 
may deem expedient. 


56. POWER OF COURT OF AP- 
PEAL.—No interlocutory order or rule 
from which there has been no appeal shall 
operate so as to bar or prejudice the Court 
of Appeal from giving such decision upon 
the appeal as may seem just. 

57. LIMIT OF TIME IN APPEALS. 
No appeal from any interlocutory order 
shall, except by special leave of the Court 
of Appeal,-be brought after the expira- 
tion of twenty-one days,.and no other ap- 
peal shall, except by such leave, be brought 
after the expiration of one year. The 
said respective periods shall be calculated 
from the time at which the judgment or 
order is signed, entered, or otherwise per- 
fected, or, in the case of a refusal of an 
application, from the date of such refusal, 
or from such time as may be prescribed 
by Rules of Court. Such deposit or other 
security for the costs to be occasioned by 
any appeal shall be made or given as 
may be prescribed by Rules of Court, or 
directed under special circumstanceg by 
the Court of Appeal. 


58. EFFECT OF APPEAL.—An ap- 
peal shall not operate as a stay of execu- 
tion or of proceedings under the decision 
appealed from, except so far as the court 
appealed from, or any judge thereof, or 
the Court of Appeal, may so order; and 
no intermediate act or proceeding shall be 
invalidated, except so far as the court 
appealed from may direct. 
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The Pennsylvania Constitution 


The draft constitution which the Con- 
stitutional Commission of the State of 
Pennsylvania has been at work on has 
reached the stage of a report by the com- 
mittee on style. The Commission con- 
sists of twenty-five members appointed by 
the governor. This affords an expert body 
for accomplishing constitutional revision, 
eliminating all of the defects which may 
inhere in a popular convention. The plan 
also eliminates the advantages of the 
popular convention and the draft pro- 
duced must make its appeal on its merits 
alone, presumably with no strong popular 
interests to promote a favorable vote. The 
essential defect with such a scheme is that 
it plays into the hands of those who want 
no change at all, for they stand little 
chance to lose whether the revised consti- 
tution be accepted or rejected. 


Examination of the judiciary article 
shows at least very competent work on the 
part of the committee on style. More 
logical arrangement and the expert use 
of language has resulted in great improve- 
ment in respect to style. In this work the 
committee has probably benefited by the 
experience and knowledge of the Com- 
mission’s secretary, Dr. William Draper 
Lewis, whose intelligent interest in drafts- 
manship is widely known. 

The significant changes are as follows: 

The Supreme Court is given broad pow- 
ers for rule-making. 

The fifteen common pleas judges of 
Philadelphia are to constitute a single 
court of which the member longest in 
continuous service shall be president 
judge. 

In each county there shall be a com- 
mon pleas court consisting of one or, more 
judges, the one longest in service to be 
president judge. They shall be elected 
and shall serve for ten years. The office 
of associate judge not learned in the law 
is abolished. 

Justice of the peace districts shall be 
created by common pleas judges in each 
county, and in the more populous coun- 
ties the number of districts shall be the 
quotient resulting from dividing the popu- 
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lation by 50,000. In each district one 
justice shall be elected to serve for six 
years and to be paid wholly by salary. 
In Philadelphia County eighteen districts 
are created, each with one justice of the 
peace, who shall be learned in the law. 
In the rest of the state justices need not 
be learned in the law, which seems to be 
a vicious attempt to economize, in view 
of the fact that these courts will be ex- 
tremely busy and of great importance to 
the largest number of litigants. 


The rule-making power of the Supreme 
Court is conferred in the following 
section : 

Section 3-G. The supreme conrt shall reg- 
ulate procedure in courts of record and 
shall adapt the processes of justice to the 
necessities of all litigants. 

In the discharge of these duties it may 
regulate forms of action, pleading and prac- 
time, proof, the keeping of judicial records, 
and the conditions under which fees and 
costs may be remitted and counsel assigned 
without expense to litigants, and may reg- 
ulate the activities of any public or private 
agency rendering legal aid. 

Regulations, when promulgated by the 
chief justice, shall have the force of law 
until modified by law and shall operate to 
repeal laws theretofore enacted inconsistent 
with such regulations. 

Subject to law and to such regulations, 
courts of record shall have the power to 
make their own rules. 

This section is given entire because it 
uses words and phrases not commonly em- 
ployed for this purpose. It is interesting 
to note that the word “proof” appears to 
imply power to reform rules of evidence. 
This is a field of law long deserving a 
thorough overhauling and one which re- 
formers of all kinds have hesitated to 


deal with. 


The recognition of the need for making 
justice real to poor litigants shows con- 
cern for present day needs. The court 
is to receive the power and with it will go 
the responsibility to get results. 

The draft represents substantial im- 
provement in respect to the changes which 
are made. Its defect lies in the failure 
to set up a centralized judicial adminis- 
trative organization. This could be done 
without opening the way for the general 
assembly to weaken any part of the ju- 
dicial structure. There is a hint in the 
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provision that the Supreme Court may 
“regulate the keeping of ju- 
dicial records,” but this should be made 
mandatory. 

There is provision for the temporary 
transfer of common pleas judges to relieve 
congestion in certain counties. But the 
eighteen justices of the peace in Philadel- 
phia County are left without the slightest 
co-ordination. There will thus be eighteen 
chances for slack, dilatory and_irre- 
sponsible administration. In some dis- 
tricts the people will have pretty good 
service. In others bad service. How- 
ever better this plan is than the existing 
plan, which has been heartily condemned 
for years, it falls far short of a universally 
accepted standard. 

The draft is also defective in making 
no provision for co-ordinating criminal 
law administration. A very ancient and 
complex system is preserved. Little im- 
provement is to be presumed and none 
whatever through the well proved prin- 
ciple of unifying the misdemeanor and 
felony jurisdictions in a single court or- 
ganization. Assuming that the new mag- 
istrates, as salaried officials, will be hon- 
est, the work of convicting criminals will 
still be done on the old and discredited 
piece-work plan. And the useless and 
harmful grand jury is preserved to fur- 
ther encumber the courts in the perform- 
ance of that half of their total function 
which most requires improvement. 

The judiciary draft as now submitted 
is an undoubted improvement, but not so 
much improvement as to justify serious 
regret if the constitution should be re- 
jected. We are in a period of growing 
ideals and if Pennsylvania has to endure 
her present misfortunes for a few years 
more it will probably mean eventually a 
countervailing benefit. 





The Illinois Constitution 


The Illinois Constitutional Convention 
held no sessions from June to November. 
Interest in the work both within and 
without the Convention has been at low 
ebb. Many of the delegates did not favor 
holding a convention. No strong leader 
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has appeared. Governor Lowden was ex- 
pected to take it in hand but instead he 
devoted his talents and energy to a can- 
vass for nomination to the presidency. 


The judiciary committee has recently 
reported a draft. Its proposal to add two 
justices to the Supreme Court so that the 
half of the state’s population living in 
Cook County may have one-third repre- 
sentation in that tribunal, instead of one- 
seventh, as at present, is being combated 
in the Convention. 


The draft provides that the Supreme 
Court shall have rule-making powers and 
that it shall be empowered to appoint the 
Appellate Court judges, of which there 
are now fifteen sitting in four districts. 
The appointments may be from the Cir- 
cuit Court or from the bar. If from the 
bar there will be so many additional 
judgeships created which will benefit the 
appointees and the Circuit judges thus re- 
lieved. This contingency doubtless helps 
to make the appointment of judges pala- 
table though there is a growing dissatis- 
faction with the election of judges in this 


state. (JourRNAL, A. J. S., Vol. IV, No. 
1, p. 30). However great the objections 


may be to conferring appointive power on 
the Supreme Court justices there is no 
proposal to look to the governor for such 
appointments. 

The committee yields to the interests of 
the Circuit and Superior Court judges of 
Cook County, forty in number, in not cre- 
ating a unified court for this district. The 
plan offered consolidates the Probate and 
County Courts, having each one judge, 
with the Circuit and Superior, to make a 
new Circuit Court. The Municipal Court 
of Chicago is abolished and to take its 
place there is created a District Court of 
Cook County to possess all criminal juris- 
diction and civil jurisdiction at law in 
causes involving not more than $2,000. 

The new Circuit and District Courts 
are to have presiding justices to be as- 
signed by the Supreme Court, with power 
to create departments and assign judges. 
The draft appears to preserve the separa- 
tion of criminal jurisdiction, though in 
one court, in separate misdemeanor and 
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felony departments. This negatives all 
that has recently been taught as to suc- 
cessful criminal law administration by the 
new unified criminal court in Detroit. 


The plan destroys most of the features 
which have made the Municipal Court of 
Chicago the most remarkable and success- 
ful experiment in judicial organization 
which has ever been made in this country. 
It omits provision for the collecting and 
publishing of statistical reports. It omits 
the requirement that judges should deal 
with administrative needs and complaints 
at stated meetings. It does away with the 
elected chief justice who is made person- 
ally responsible for keeping the big ju- 
dicial machine in successful operation. 

The result of such changes would be 
demoralizing. Without statistics the court 
would slump rapidly.. Without meetings 
the associate judges would be absolved 
from responsibility and would be deprived 
of power to influence the administration 
of the court so as to keep it a fit court for 
them to be members of. A _ presiding 
justice selected by the Supreme Court 
would be a compromise obtained through 
concealed inside politics. He would be at 
the mercy of the governing clique which 
would necessarily come into being as an 
expression of natural self-interest. The 
public would be without the present 
opportunity for registering complaints 
because it could never reach the ultimate 
power, the Supreme Court, the majority 
of the members-of which would reside in, 
and be elected from, other parts of the 
state. 


The new court would be prejudiced by 
its limited jurisdiction which would re- 
duce the apparent need for first-class legal 
talent. It would be confirmed in the 
public and professional mind as an in- 
ferior tribunal, the one great limitation 
which has to this time most militated 
against the success of the Municipal 
Court. 


The plan which would give Cook 


County a successful judicial machine in- 
volves consolidating all the courts into 
one, with departments based on functional 
Every department should have a 


needs. 
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presiding justice and these heads of de- 
partments with the chief justice should 
constitute an administrative board charged 
with the duty of directing the activities of 
all judges through rules and orders. 
Stated meetings and statistical reporting 
are needed to inform the court of its own 
condition from month to month, and to 
provide responsibility commensurate with 
the large powers conferred. The unified 
court would dignify many functions which 
have been obscure and ineffectual just be- 
cause they have been relegated to an 
inferior tribunal. 

This plan, which has been a living ideal 
in Chicago for a number of years, is dis- 
regarded in the interest of judges who 
enjoy superior powers and prestige. The 
omission of the factors which make for 
public responsibility is not accidental. 
Those features of the Municipal Court are 
the features which have made it so success- 
ful as to be a dangerous competitor for 
public favor. 

Every attempt to escape the logic of the 
situation is certain to result in complex- 
ity. The present draft is ingenious and 
to many minds plausible, but it will not 
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stand analysis. It perpetuates existing 
defects and broadens the scope of certain 
of them. The small countervailing ad- 
vantages which may be presumed do not 
offset these losses. Illinois can afford to 
endure present discomforts until such 
time as a truly efficient and responsible 
court plan for Chicago is offered. 
—Herbert Harley. 





Wanted: A Short Constitution 

A state constitution should be short, 
clear and confined to governmental frame- 
work, leaving all the filling to be done 
by the government in action. This policy 
has been so far departed from that all our 
state constitutions are long, some very 
long, and they consist very largely of 
statutory matter. The question has been 
asked, “Who can write a constitution of a 
dozen lines?” That man has not yet been 
found. But the man can be found who 
can write a state constitution of not ex- 
ceeding a dozen paragraphs or articles. 
What state constitutional convention will 
be first to do this ?—Fqutty for July, 1917, 
p. 127. 
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